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BRIEF OF APPELLANT, ANTONIO REYES 

STATEMENT OF ISSUES PRESENTED FOR 
A REVIEW ___— 


A Sentence may be reviewed when there are procedural 
Irregularities In Its Imposition and where the Court ban 
been misinformed as to the defendant's prior criminal history. 
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STATEMENT OF FACTS 


1. INTRODUCTION 

This is a supplemental brief in support of the 
defendant ANTONIO REYES' appeal from the final judgment of 
the United States District Court of the Southern District 
of New York (Brieant,J.) entered on June 6, 1975 after a 
jury trial convicted the defendant-appellant ANTONIO REYES 
hereinafter called the Appellant and another of conspiring 
to violate the narcotics law (Count 1) and of the sub¬ 
stantive offenses of possession with iitent to distribute 
narcotic drugs (Counts 2 and 3), all in violation of the 
law of the United States of America. 

The Appellant was sentenced to a term of imprison¬ 
ment of 12 years to be followed by three years special 
parole (R. 411). * 

At the imposition of sentence the Court relied 
upon the following information in making a determination 
as to the length of said sentence." The defendant has been 
supported by welfare for the past six or seven years. His 
wife and children are also receiving welfare. That's what 

it says.” (R. 409). 
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The Court also stated at time of sentence a that this 
man is a man 37 years of age. You are married. You have 
a family, and this is your eleventh criminal conviction in 
the past 14 years! (R..410). The Court also stated an 
imposition of sentence'^hat you also have a couple open cases 
which haven't been determined in Bronx County. And while it 
is true you have eliminated or disposed of your drug hab\ts, 
the Court regards you as a chronic offender, I am quoting 
the words of Mr. Dean (Probation Officer) herein his evalua¬ 
tion that your past performance £ves little reason to believe 
that you would function in a law abiding fashion, you had 
the c ontacts, the ability to put Mr. Rodriguez in touch 
with drugs, and I don't find you to be a significant drug 
dealer in your own right. You certainly were not the main 
target of this particular investigation, but the fact is 
that your conduct represents a very serious threat to society 
Both the Probation Officer and the Court believe that your 
conduct warrants an extended term of imprisonment, and your 
past conduct gives little reason to believe that you are 
going to do anythitter intbke future." (R.410 and 411). 



^1 am imposing sentence in the hope and expectation 
that the Stzte will be fair with you in connection with such 
open matters as you may have. I am not considering any 
suggestions of guilt as to those matters whatever inthe 
imposition of sentence, but I am relying on numerous prior 
convictions that are listed herein the probation report which 
indicate basically your involvement of a life of crime. 

^R.411) 

It is apparent from reading the record of the court s 

imposition of sentence (R.402 to R. 413), that the court was 

% 

influenced by a probation report and the actual trial and 
subsequent conviction of this defendant for the crimes charged. 

The probation report was based upon information supplied 
by the United States Attorney's Office to wit, a New York City 
Police Department Criminal record of the Appellant and United 
States Department of Justice Federal Bureau of Investigation 
arrest andconviction sheet. 

The defendant's criminal record supplied by the Police 
Department of the City of New York and made Exhibits "A" and 
"B" contain $ tv* i-ges and alleges eighteen arrests and eight 
convictions. Each conviction is for misdemeanor offenses 
committed within the State of New York from 1961 up until 


- 7 - 







June 6, 1969. The imposition of sentences vary from 
suspended sentence and time served to incarceration 

for a period of eight months. 

A reading of the New York Penal Code which was 
applicable at the time of the arrest.conviction alluded 
to in Exhibits "A" and "B" indicating the following con- 

victions. 

722-6 of the Penal Law alleges an individual who 
interferes with any person and any place by jostling against 
such person or unnecessarily crowding him or by placing a 
hand in the proximity of such persons pocket, pocketbook or 
handbook; or who stations himself in any place or follows or 
accosts any person for the purpose of obtaining money or 
other property from said person by any trick, artifice, 
swindle, confidence game or in any other legal manner; 

722-3 of the Penal Law where a defendant congregates 
with others on a public street and refuses to move when 
ordered by the police: 

Any person who with Intent to revoke a breach of the 
peace, or thereby a breach of the peace may be occasioned, 
commits any of the following acts shall be deemed to have 
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committed the offense of disorderly conduct. 

According to Exhibit "A" the defendant was convicted 
on three separate occasions of disorderly conduct. 

The defendant's other convictions in 1961 was for 
petty larceny a misdemeanor, for petty larceny in 1966 a 
misdemeanor and again for grand larceny in the third degree 
a misdemeanor in 1969. 

The other charge which the defendant received a sent¬ 
ence of time served was had in July of 1962 was for a violation 
of the Public Health Law, Section 3305 which was a misdemeanor. 

The above convictions of the defendant pursuant to 
Exhibits "A" and "B" indicate no misdemeanor or felony con¬ 
victions since June 6, 1969 up until the time of imposition 
of sentence in this present case. 

The defendant has not maintained himself for a period 
of six years in the position of a chronic offender, but rather 
at worst, a welfare recipient. 

The arrest and conviction sheet supplied by United 
States Government to the Department of Probation for this 
defendant's previous arrests and conviction and labelled 
Exhibits "L", "M", "N" indicate a series of seven convictions 
at best all for misdemeanor violations, none occurring after 




June of 1969. 


An examination of the two arrest and conviction records, 
one supplied by the Federal Bureau of Investigation and the 
other supplied by the Police Department of the City of New 
York indicate a variance as to the number of convictions 
this defendant has had. 

Not only does the variance exist as to the number of 
convictions but as to the individual who was in fact arrested. 
The following names appear in said arrest records of the City 
and Federal Bureau of Investigation. Jose Torres, Antonio 
Reyes, Epifiano Astrada, Epifino Ortiz, Antonio Rios Reyes, 
Antonio Reyes Rios and Jose L. Torres. 

Are all these individual names that of this defendant- 

appellant . 

A thorough examination of the Criminal Court records 
of the City of New York, County of Bronx was had by the 
defendant-appellant's attorney with the assistance of the 
Chief Clerk of the Criminal Court in searching the records 
of the Special Sessions Court of the City of New York, 

County of Bronx Exhibits 1 through 6 are certified certificates 
of disposition. The only accurate and first-hand history of 
this alleged defendant's violations and convictions which can 
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be documented by the arrest books and disposition books of 
that Courthouse. 

The certified certificates of disposition indicate 
that this defendant was arrested on six separate occasions 
during the period of 1961 up until 1969. Those certificates 
of disposition indicate the following. 

Docket No. SS1117-1961, convicted of petty larceny 
sentence 60 days. 

Docket No.3716/1962, convicted of possession of a 
hypodermic needle, sentence, time served. 

Docket No. 853344/1965, charged with grand larceny 
dismissed 8/24/65. 

Docket No. B1240/1966, convicted of petty larceny S© 
days suspended sentence. 

Docket No. A5719 of 1969, convicted of grand larceny 
sentence eight months. 

Docket No. A345/1964* convicted of Section 722-6 of 
the Penal Code - sentence three months. 

These are the only accurate and true records of the 
arrests and convictions of this defendant presently being 
held in the Bronx County Courthouse located at Washington 
Avenue, Bronx, New York. Any other references to this de- 





fendant in the United States Department of Justice Federal 
Bureau of Investigation arrest and conviction sheet and the 
arrest and conviction sheet of this ’efendantheld by the 
Police Department of the City of New York (Exhibits A 
and "B" and Exhibits "L", "M", "K" cannot readily be 
documented nor can said criminal records suppl^to the court 
and the Department of Probation be relied upon in view of 
the annexed exhibits 1 through 6 which should negate the 
"RAP Sheet" supplied to the Department of Probation. The 
arrest and conviction sheet supplied to the Department of 
Probation indicate numerous arrests. It must be noted that 
it is and has been, the practice to list precinct 

arrests as part of the defendant's criminal history even 
though no further action was had upon those charges. The 
criminal record for arrests and convictions do not necessarily 
indicate defendant's appearances in Court but rather include 
defendant's appearances in court and precinct arrests. 

The Court through the probation report took no notice 
of the defendant's lack of criminal activity for the past six 
years and the time of his present conviction. 
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ARGUMENT 


THE SENTENCE IMPOSED UPON THIS 
DEFENDANT VIOLATED HIS CONSTITUTIONAL 
RIGHT TO BE FREE FROM CRUEL AND UNUSUAL 
PUNISHMENT AND WAS AN ABUSE OF JUDICIAL 
DISCRETION BASED UPON MISINFORMATION HAD 
AND RELIED UPON AT THE DISTRICT COURT UPON 
THE DEFENDANT'S SENTENCE._ 


Since the above exhibits indicate procedural 
irregularities in the imposition of sente. 2 this Court 
may review same. Dorszynski v. United States, 418 U.S. 
424, 441, (1974): United States v. Wiley, Slip.Op.5211, 
5216-17 (Second Cir.,July 29, 1975): United States v. 
Tramunti, 513 F.2d 1087, 1120 (2nd Cir.1975): United 
States v. Malcolm, 432 F.2d 809, 814-15 (2nd Cir. 1970). 
The above cases cited by the Appellant do stand for 
the proposition that this Court may review an improperly 
directed sentence. 
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the defendants sentence was cruel 

AND UNUSUAL WHEN COMPARED TO THOSE OF 
HIS 5 CO-DEFENDANTS___- 


Mr. Justice Brennan found a common thread in previous 
Supreme Court Decisions holding particular punishment to be 
cruel and unusual ir that each was"degrading to human dignity',' 
a concept first applied in an Eighth Amendment setting in Trop 
v. Dulles, 356 U. S. 86, 100 (1958). Finally , the opinion of 


Mr. Justice Brennan set forththis test: 

The test,then,will ordinarily be a cumlative one; 

If a punishment is unusually severe, if there is 
a strong probability that it is inflicted arbit¬ 
rarily if it is substantially rejected by contem¬ 
porary’ society, and if there is no reason to believe 
that it serves any penal purpose more effectively 
than sum less severe punishment, then the continued 
infliction of that punishment violates the command 
of the clause that the State may not inflict inhuman 
and uncivilized punishments upon those convicted of 
crimes. Furman v. Georgia 408 U.S.238 (1972). 

The Defendant although convicted played the most minor role in 
th. conspiracy. The penalty exacted of this defendant portrays 
him as a major narcotics distributor rather than what he in fact 

was. 


The legislative intent of this Statute was to prevent the import¬ 
ation and distribution of drugs within these United states. I 
was directed at the major dealers not the Antonio Reyes of this 

world. 


The sentence of this defendant is so disproportionate to the others 
so as to constiute cruel and unsual punishment. 
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CONCLUSION 


FOR ALL THE FOREGOING REASONS, THE SENTENCE OF 
THE TRIAL COURT SHOULD BE VACATED AND THE APP¬ 
ELLANT SHOULD BE RESENTENCED. 


Respectfully submitted. 


Lawrence H. Levner 

Attorney for Defendant-Appellant 
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